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Order-In -Appeal and date 22.03.2024
tnRctfcl51TTTf[IT/ fl sari@, agar (or4tea)(«) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('cf) staa61 f2is]
30.03.2024Date of Issue

(s-) Arising out of Order-In-Original No. 48/DC/D/VM/22-23 dated 30.12.2022
passed by The Deputy Commissioner, CGST, Division-III, Ahmedabad North

d-1 cft ci cfj ar cITT -;:rn:r ~ 4clT / Pradhuman Lakhubhai Solankia
('cf) Name and Address of the Dela Vera, Modasa, Sanand

Appellant Ahmedabad-382213

#lg arf#zfl-?gr sari@tsssrama?atas star k Ifzraffaatg ng 'fl'&l+f

~cnl"~~~~~~cgWliclT t, ffl fl htserafa ztwar?l
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) ~'1c91c;rJ~arr'~, 1994cfil"m"U3TTfa~~~lTii:rm%mit~mucnl"
3T-tr# 7zr van eh siafagterwr rear sflRa, taat, fa int4, tsa far,
atfr#if, fla tr sra, ire tf, &fact: 110001 tRtsfgu:­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) zf+ Rt gr ehmusa @fr zt@mlatfR sos(tr#tatz fast
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nRfozrrgt Rt#fur? tu g&gt

In case of any loss of goods where the loss occur in transit from a factory to a
warehous~ or to another factory or from one ~arehouse to an~~~ring the co1:1rse
of processmg of the goods ma warehouse or m storage w • ~j.JJ: -~..,:~ctory or ma
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f€f) m«f ah arg fhfl rg zar #?rt H<l fRl d "ff@rta# faff 01 if~~~ °ff@ "Cf{

-dc9 I G.rt~%me%~if \lJT m«f ahag fa#lug mr varH<lTRl d ~I '

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('Ef) atRli=r -dc9 I G.rt ftqua green hpar a# futsp€t fzrr #t{git haer its
~"Q,ci"~% ljd I RJ'cfi ~. ~ % filU tfTfta- cfl' tlli"<l" "Cf{ ~ qR if far sf@a)fr (i 2) 1998
arr 109 rdRga fag rg gt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a€its«area gt«ca (sft) fatal, 2001 afr 9 a <sia«faage SfCP-f~~-8ifir
fa, fr skr#fa near fa feat#a cl71 fiTTfflaa-sf?gr qi ft zr?gr Rt tat
failarr sad zmaa fat star are sh rzr rat < mr er ff # siaia atT 35-z if
faffara gram h rah arr et-6 ta fr fa fr2frtfe

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to· be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Raz#aatrgt iaqas g# tastr5ka @tatsq200/-Rt gnatt
stg it szi iaan greksrr gt at 1000/- #tfl par ftsty

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

mm~,~ -a c91 a.r1 ~ "Q,ci"oo 91{ <$J 41lzn +Tafel4wra #fr a4h:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~c9lc.rl~arf'~, 1944#~35-~/35-~%3iffl:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) fa qRb aag gar h saar Rt aft, sfr kmtrfr ca, arr
sgr« tee vi harafl ntf@aw (fez) ft up@Ir 2fr f)far,garata if 2nd "ffffif,
cit §J.i I ffi ™· 3l1Rc!T, AA~ (rt PI(, ¢J Q_J.{ c.l Gf I G.-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para_.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.l,OO?/-, Rs.5,000/- and Rs.10,000/- where amount of duty~-~~:3' /demand/
refund 1s upto 5Lac, 5 Lac. to 50 Lac and_ above 50 Lac r~sgemYEf~e form ?f
crossed bank draft m favour of Asstt. Reg1star of a branc
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) fa zrrta{ pt a?gitatarr gtr?at r@tag iagrf fr mr tar sr@a
in fan star feg sr rs hzta gr sf fa far u&ktnf aa h fc zefefa s4fa
atrf@rawr#t q4str{trar #t ca aaa fan sTar?t

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rraa g[ca sf@2fr 1970 Tn ti1f@ea Rt s4qt -1 # siasf ffRa fu gar sn
searrgr?r zrnfeenfa fa6f4a 7f@art a 3era pa2taRt ca 4fass6.50 haTrt4a
g«aeaeamgtrReg1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tar gen, a#Rt 5graa gleans qiaa sf@Rt tf@aw (Ree) @@ 4ft zrftatm
afrit (Demand) vi as (Penalty) #T 10%f mar #var afargraik, s@par war

10~~t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Rt scar gt«ea statah siasfa, gt@a grmar RR iT (Duty Demanded) I

(1) is (section) 11D hazfafRaafr;
(2) farmraa #fezfraft;
(3) hraehffitafa6h age ?raf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Pradhuman Lakhubhai Solanki,DEla

Vera,Modasa,Sanand, Ahmedabad-3 82213, (hereinafter referred to as, "the appellant") against

Order-in-Original No. 48/DC/D/VM/2-23 dated 30.12.2022 (hereinafter referred to as "the

impugned order") passed by the Deputy Commissioner, Central GST, Division III, Ahmedabad

North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding STC No

AUHPS1965KST001. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs.

93,60,032/- during the above period but not filed ST-3 returns nor paid service tax. Details are as

under:

F.Y. Gross Receipt from sales of services (as Service tax not/

per ITR) Short paid

2016-17 93,60,032/­ 14,04,005/­

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but nott paid the service tax . The appellant were called upon to submit

copies of required documents for assessment for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice F.NO. III/SCN/AC/PL

Solanki/145/21-22 dated 20.10.2021 demanding Service Tax amounting to Rs. 14,04,005/- for

the period FY 2016-17, under proviso to Section 73 of the Finance Act, 1994. The SCN also

proposed recovery of interest under Section 75 of the Finance Act, 1994; and imposition of

penalties (i) under Section 70, 77(1) & 77(2) and (ii) Section 78 of the Finance Act, 1994.

2.2 Subsequently, the Show Cause Notice was adjudicated ex parte vide the impugned order

and the demand of Service Tax amounting only of Rs. 14,04,005/- was confirmed under proviso

to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under Section 75

of the Finance Act, 1994 for the period FY 2016-17. Further (i) Penalty ofRs14,04,005/- was

imposed on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/­

was imposed on the appellant under Section 77(l)(c) of the Finance Act, 1994; (iii) Penalty of

Rs. 10,000/- was imposed on the appellant under Section 77(2) of the Finance Act, 1994 and (iv)

late fee/Penalty of Rs. 40,000/- was imposed on the appellant under Section 70 of the Finance

Act, 1994 read with Rule 7C of service tax rules, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the followi~~gii;>~ :
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0 The appellant submitted that they are a proprietorship firm engaged in the business of

providing Manpower supply and recruitment services to M/s Bhagwati Autocast Limited,

the entity registered as body corporate and therefore, the service was covered under RCM

and the service tax liability was upon the service recipient as per Noti. No. 30/2012-ST

dated 20.06.2012 further amended by the Noti. No. 7/2015-ST dated 01.03.2015 .They

were not aware of the STC No AUHPS1965KST00I and never used the same for any

purpose. They were using the STC No AUHPS l 965KSd002.the SCN covering the same

period and the same amount was issued to them by the CGST Div-IV on dated

21.10.2021 and the same was adjudicated vide 010 No 29/AC/D/2022-23/AM dated

14.11.2022 issued by the Astt. Commr, CGST Div-IV, Ahmedabad North vide which

the demand was dropped considering the facts.

The appellant submitted that the adjudicating authority has erred in law by issuing an

order demanding service tax on the basis of data provided by the Income Tax department

and not considering the facts. The appellant requested to drop the proceeding.

4. Personal hearing in the case was held on 18.03.2024. Shri Tarang R. Kothari, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He stated that hiss cliet has

two service tax registration no i.e. AUHPS 1965KSTOO 1 and AUHPS1965KSd002.the same

issue has been raised against the second registration which was decided in their favour and the

demand was dropped.

Again the same amount for the same period has been raised against the first registration, which is

basically different registration. Since based on ITR, the demand has already been raised and

decided in case of second registration, the demand against the first registration is infructuous and

double geopardy. Hence the OIO may be set aside

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand of service tax. against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY

2016-17.

6. It is observed that the main contention of the appellant is that they were aware of STC No

AUHPS1965KSd002 and using the same only. They have never used the STC No

AUHPS1965KST001 for any purpose. While going through the submission, it appears that the

appellant has earned the total income Rs. 93,60,032/-during the F.Y. 2016-17 from providing

man power supply services to Mis Bhagwati Autocast Limited, registered as body corporate
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which is also evident from the OIO No 29/AC/D/2022-23/AM dated 14.11.2022 issued by the · ''

Astt. Commr, CGST Div-IV, Ahmedabad North. It is also seen that in both the cases the demand

is raised on the basis of CBDT data for same amount and period. The demand raised against

STC No AUHPS1965KSd002 was dropped on merits vide above OIO. Therefore, it appears that

the income of the appellant during the F.Y. 2016-17 was covered under RCM and raising the

same demand on the same taxable value for the same period doesn't any mean. Therefore no

service tax liability is upon appellant. Since the demand of Service Tax is not sustainable on

merits, there does not arise any question of charging interest or imposing penalties in the case.

7. In view of above, I set aside the impugned order and allow the appeal filed by the

appellant.

The appeal filed by the appellant stands disposed of in above terms.

Attested

<Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST
To,
M/s. Pradhuman Lakhubhai Solanki,
Dela Vera,Modasa,Sanand,
Ahmedabad-3 82213

The Deputy Commissioner,
CGST, Division-III,
Ahmedabad North

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Deputy Commissioner, CGST, Division III, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
5)Guard File

6) PA file


