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IS ARG T AN § STHAT SATHT AT § A7 oI5 T 297 F T rermRer i s 1w ey
ST T STfTeT Srerar YAreroT e S Y UHalT §, St B U3 ameer ¥ g S owar &

Any person aggrieved by this Order-in -Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

IR TR HT GAUE SIS~

Revision application to Government of India:

(1) 1T STTRT Lo AT EH, 1994 FT o= S1aa #19 9d1q T JTet 3 a1X § qa<h a7 o
ST & TIH U & SIavTd GAOET e srefiv o, wika axa, o ey, e fawm,

Bt HINTe, Sta € 5o, 99e 96, 75 et 110001 7 &6y st =iy -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(®)  afc ATer & g & ATEer § S UHT giaR @ ¥ Tl TN 97 o HeaEr & a7 faRr
YIEFTR & gAY YUSHIR & 7T & ST §T 91 &, AT Rl WO a7 e & =g ag fOnft sa 9
T fhelY TUSTIR F BT 9T T TTehdT % ST g5 3l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to anotlm: during the course
of processing of the goods in a warehouse or in storage whefher ::}ﬁ,,f \ﬂ%ctory or in a
warehouse. SN
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(@ WA % arge (et g A1 gou # Maiiia 91 9= 971 "7 & i § S gos 55 99 )
SCUTE [ & (XA & ATH | ST WA & J1g el g a1 yeor 7 Hatfaa g1 :

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(W) I o BT I T &7 AR F a1g (o a1 e w ) Rata B war g gn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) i ScoTen Y SerTen geeh % STET ¥ Rrg o 98 Hi¥e w6 1 & o W emer o 7w
8T QT T2 % Farersh gk, ordler % gRT OIRT aY 99 X A7 91€ §F v afdfaw (7§ 2) 1998
8T 109 gRT [Agh fvw 1w gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) i SeTed o (@rdtern) Fammaen, 2001 % Raw 9 % swfa R o7 =y sug F &y
it &, Sfeer areer % wid srewr I Refts & A7 7 & ager-ary @ arfie se 6 aear
it & Ao S araeT fohar ST 1w S6 wrer @rdr g #r gew Y ¥ e oy 35-3 &
RertiRa Y & T % W@ % a1 -6 e By 7y off g ARy

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS &S ¥ €I gl G0 THT TH A1 €I AT Y FA Fral w99 200 /- e qarT
ST 3K STg1 §ed<hd T oTE ¥ SITET &1 67 1000/ - Y By §erame 6y s

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

HTHAT o, Feale ScITe [ UF Qe < e = miaesar ¥ wiy erfier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) el STITE gie aTfataam, 1944 i gy 35-31/35-3 ¥ eheai-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ST TRege § adg 9quR F e i o, fiell & 7S § 4T gow, w0
SIS e T TRt Adieiig =ramiaeee (Riede) 7 i defrr fifer, AGHSIATR § 2nd H{eT,
ST HaT, 2TE=aT, RREATR, srgderare-380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (ome which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac re;sg_e(gtﬁileflj?ﬁg\r}:-ﬂle form of
crossed bank draft in favour of Asstt. Registar of a branc}’:jgf)aﬁjrj Farte 1137 ate public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(8) A < amaer § Y YT AT HT TG AT & AT NAF YA A< F o1 H G ST
&1 § T ST |1RT 59 929 F gl gU o T formr w wF ¥ 9=y ¥ R gy s
FTATIErRTOT T Teh TS AT Fes 1 TReTE BT Qo ATAeT Tt ST 8 |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =TT oF STEREE 1970 Fur WA A gy -1 ¥ siava Ruffe By sqer sw
Wmlﬁaﬂ%ﬂawﬁ%ﬁﬁvﬁ?mﬂaﬂﬁ%mﬂﬁﬁmﬁwmﬁ6 50 4 T AT
SEET ld%d?ﬂﬂ'aldl mlau

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) =T ST Heifer WAl A7 = e arer et it A% off earer et BT ST € S T
e, HeE ICUTE [oeh Ud ATH AT =ramfarseer (wraifate) Fam, 1982 # ARy &1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  HIT o, Fa g ST o T YT e 1d =Arariaer (Reee) T v srfieiT & wrwer
§ #deq9iT (Demand) Q& &8 (Penalty) FT 10% Y& ST HAT ATET g1 greiteh, SHdead q& St
10 &S WY 8l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

s FeqTe L ST JATHR o Shavid, ST GIVT aied 7 /T (Duty Demanded) |
(1) €S (Section) 11D F Tga HerTia i,
(2) ToraT Tera ¥rae Hige & i,
(3) e Hise Mawl F =T 6 % aga <7 T

I Y& ST wfarq oo § ager Y@ ST A gar A9 erdier arfre s 6 fore uf 4 e far
TRl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-dei:;osit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T amasr = Wi srfier ATTEHRT 3 GHeT SRl o AT I AT &V {aariad gf qr i fhg 7
e % 10% ST 9% 31 STl et av€ [Aaried I I 08 3 10% HIAATT G HT ST qohail 2l
e
In view of above, an appeal against this order shall. hq\ﬁe,fbre the Tribunal on
payment of 10% of the duty demanded where duty oir au,ty an;i p\enalty are in dispute,
or penalty, where penalty alone is in dispute.” i 0[ \@ £
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ORDER-IN-APPEAL .

The present appeal has been filed by M/s. Pradhuman Lakhubhai Solanki,DEla
Vera,Modasa,Sanand, Ahmedabad-382213, (hereinafter referred to as “the appellant”) against
Order-in-Original No. 48/DC/D/VM/22-23 dated 30.12.2022 (hereinafter referred to as “the
impugned order”) passed by the Depufy Commissioner, Central GST, Division III, Ahmedabad

North (hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding STC No
AUHPS1965KSTO001. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs.

93,60,032/- during the above period but not filed ST-3 returns nor paid service tax. Details are as

under:
F.Y. Gross Receipt from sales of services (as | Service tax not/
per ITR) Short paid
2016-17 93,60,032/- 14,04,005/-

Accordingly, it appeared that the appellant had earned the said substantial income by way of
providing taxable services but nott paid the service tax . The appellant were called upon to submit
copies of required documents for assessment for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice F.NO. III/SCN/AC/PL
Solanki/145/21-22 dated 20.10.2021 demanding Service Tax amounting to Rs. 14,04,005/- for

the period FY 2016-17, under proviso to Section 73 of the Finance Act, 1994. The SCN also
proposed recovery of interest under Section 75 of the Finance Act, 1994; and imposition of

penalties (i) under Section 70, 77(1) & 77(2) and (ii) Section 78 of the Finance Act, 1994,

2.2 Subsequently, the Show Cause Notice was adjudicated ex parte vide the impugned order

and the demand of Service Tax amounting only of Rs. 14,04,005/- was confirmed under proviso

to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under Section 75
of the Finance Act, 1994 for the period FY 2016-17. Further (i) Penalty of Rs14,04,005/- was

imposed on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/-
was imposed on the appellant under Section 77(1)(c) of the Finance Act, 1994; (iii) Penalty of
Rs. 10,000/ was imposed on the appellant under Section 77(2) of the Finance Act, 1994 and (iv)

late fee/Penalty of Rs. 40,000/- was imposed on the appellant under Section 70 of the Finance
Act, 1994 read with Rule 7C of service tax rules,1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellant have preferred the present appeal, inter alia, on the followi@?éf@, Thds:
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o The appellant submitted that they are a proprietorship firm engaged in the business of
providing Manpower supply and recruitment services to M/s Bhagwati Autocast Limited,
the entity registered as body corporate and therefore, the service was covered under RCM
and the service tax liability was upon the service recipient as per Noti. No. 30/2012-ST
dated 20.06.2012 further amended by the Noti. No. 7/2015-ST dated 01.03.2015 .They
were not aware of the STC No AUHPS1965KST001 and never used the same for any
purpose. They were using the STC No AUHPS1965KSd002.the SCN covering the same
period and the same amount was issued to them by the CGST Div-IV on dated
21.10.2021 and the same was adjudicated vide OIC No 29/AC/D/2022-23/AM dated
14.11.2022 issued by the Astt. Commr, CGST Div-IV, Ahmedabad North vide which

the demand was dropped considering the facts.

o The appellant submitted that the adjudicating authority has erred in law by issuing an
order demanding service tax on the basis of data provided by the Income Tax department

and not considering the facts. The appellant requested to drop the proceeding.

4. Personal hearing in the case was held on 18.03.2024. Shri Tarang R. Kothari, Chartered
Accountant, appeared on behalf of the appellant for personal hearing. He stated that hiss cliet has
two service tax registration no i.e. AUHPS1965KST001 and AUHPS1965KSd002.the same
issue has been raised against the second registration which was decided in their favour and the
demand was dropped.

Again the same amount for the same period has been raised against the first registration, which is
basically different registration. Since based on ITR, the demand has already been raised and
decided in case of second registration, the demand against the first registration is infructuous and

double geopardy. Hence the OIO may be set aside

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made
in the Appeal Memorandum and documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the adjudicating authority, confirming
the demand of service tax. against the appellant along with interest and penalty, in the facts and
circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY
2016-17.

6. It is observed that the main contention of the appellant is that they were aware of STC No
AUHPS1965KSd002 and using the same only. They have never used the STC No
AUHPS1965KST001 for any purpose. While going through the submission, it appears that the
appellant has earned the total income Rs. 93,60,032/-during the F.Y. 2016-17 from providing

man power supply services to M/s Bhagwati Autocast Limited, registered as body corporate
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which is also evident from the OIO No 29/AC/D/2022-23/AM dated 14.11.2022 issued by the .. .
Astt. Commr, CGST Div-IV, Ahmedabad North. It is also seen that in both the cases the demand
is raised on the basis of CBDT data for same amount and period. The demand raised against
STC No AUHPS1965KSd002 was dropped on merits vide above OIO. Therefore, it appears that
the income of the appellant during the F.Y. 2016-17 was covered under RCM and raising the
same demand on the same taxable value for the same period doesn’t any mean. Therefore no
service tax liability is upon appellant. Since the demand of Service Tax is not sustainable on

merits, there does not arise any question of charging interest or imposing penalties in the case.

7. In view of above, I set aside the impugned order and allow the appeal filed by the

appellant.

8. YTt Sl I &S &l 1% e7drer 3T H9eTr Sus ais & T smar ¢ |

The appeal filed by the appellant stands disposed of in above terms. /@__—__)
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